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September 27, 1995

PROCEEDINGS

1 O  :  O O  € [ . I I I .

lllR. LAURfSKI: Good morning. Welcome to the

September hearing for the Board of Oil, Gas and Mining.

We have two agenda items on the docket today, and wetl l

go ahead and, junp right in.

The first agenda item is in Docket Number 94-027 '

Cause No. ACT/015/025-938 Request for Re-Hearing and

Modification of an Order Dated June 13, L995, by the

Utah Board of Oil, Gas and Mining in the Matter of the

Request for Agency Action and Appeal of Division

Determination to Approve Signif icant Revision to Permit

to Al1ow Mining of Tank Seam by Co-op Mining Company by

Petit ioners North Emery Water Users Association,

Huntington-Cleveland Irrigation Company, and Castle

Valley Special Service District, Carbon County, Utah.

This matter was continued from our August 23 hearing.

Before we start in some of the discussions, this

board is simply going to consider the matter for your

request for re-hearing in a modification of the order.

That doesntt mean wetre here to take new evidence.

We're here to decide whether or not we should grant you

a re-hearing and a nodification to the existing order.

And hopefully we can confine the arguments to that

specif ic request of the Water Users.
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And with that, I would ask counsel to announce their

appearance for the record, please.

l4[R. APPEL: Jeffrey Appe1 on behalf of Cast1e

Va1ley

l[R. SMITH: Craig Srnith on behalf of North Emery

Water Users and Huntington-Cleve1and Irrigation Company.

MR. MITCHELL: Tom Mitchell on behalf of the

Div is ion o f  o i l ,  Gas and Min ing.

MR. HANSEN: Mark Hansen on behalf of the Co-op

Mining Company.

MR. LAURISKI: I would ask counsel if they agrree

with the chair 's reading of this request that we're not

here to consider new facts. Wette here to consider the

facts that are presented in the order that was given as

a result of the hearing.

ll[R. MITCHELL: The state is in agrreement.

MR. LAURISKI: Okay.

tr[R. HANSEN: Co-Op Mining agrees .

l[R. APPEL: We agree, your Honor .

I l tR . SMITH: We do as weII, Mr. Chairman.

lllR. LAURISKI: Thank you very much. And wit'h that,

do you want to proceed?

MR. APPEL: Thank you. In its brief, Co-Op

suggested that there is no right of re-hearing, which is

one of the fundamental purposes wetre here for today.
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And they rely upon rule 645-301-2 L2-3OO, which within

its text does not reguire a re-hearingr.

Our view on that is that the general provisions

contained in and set forth in rule 641 et seq. would

control .  Speci f ical ly,  641-110 governing re-hearing.

The reason for that, the scope of these particular

general rules indicate that they wil l  govern all

proceedings before the Board of Oil, Gas and Mining or

any hearing examiner designated by the board. The

rules provide the procedures for formal adjudicated

proceedings. The rules for informal adjudicated

proceedings are under coal program rules, oil, gas and

conservation rules, and the mineral ru1es. This is

certainly a proceeding before the board.

As to our request for a re-hearing and rnodification

of exist ing orders,  i t  d iscusses the t ime for f i l ing,

any person affected by a final order, which this surely

is,  or decis ion of  the board may f i f3 a pet i t ion for

re-hearing. Unless otherwise provided, a petit ion for

re-hearing must be fi led no later than the 10th day of

the month following the day of signing of the final

order or the decision for which the re-hearing is

sought.

It is our view that this general statement

concerning procedure wil l  govern in this particular
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instance. '  I  wi l l  add that before f i l ing this,  w€

telephoned Mr. Anders, your former counsel, and

discussed this with him, and he indicated he would

follow these particular procedures. So it was

additionally on reliance of those conversations with

h im.

, On to the more substantive aspect for this and the

reason for the request. This particular proceeding we

rrent through before was noticed as a review of the 
lank

seams. Init ial ly, before we reached any substance or

took any evidence, you entertained motions as to

relevance, collateral estoppel. We submitted that the

evidence would be produced on a contextual and

background basis. This would have to do with the

legaI i ty.

The board has later ruled in its order that the

Blind Canyon seamt s stratigraphy in much of this was

irrelevant and not necessary to its determination

regarding the tank seam, with which I tend to agree.

But the background certainly would have been useful.

To remind you, there were countless objections to

the introduction of that evidence throughout. I can

state affirmatively to you their evidence was tailored,

and our cross-examination was reduced to those limited

purposes. You folks l inited the field to the tank
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sgam.

If vte knew we were adjudicating the lower

stratigraphy and the effect of the movement of water in

the blind canyon seam, then our case would. have been

entirely different. But it was lirnited by agreement of

us, by a statement by the board, which is in the

transcr ipt ,  and basical ly by st ipulat ion of  counsel.  We

thought we understood what we were producing.

The renewal proceedings for that particula5 rnine +re

upcoming. our concern is that these findings which were

not necessary, and youtve ruled were irrelevant with

respect to the blind canyon seam, wil l  bind us in the

renewal proceedings. We dontt  th ink this is fa ir .  We

have an entirely different case ready to present to

those particular proceedings. And there wil l  be a far,

far more thorough cross-examination of their experts.

The cross-examination that I personally undertook

was to attempt to show you that their theories didntt

work in general to effect their credibil i ty. But I

would have spent far more tirne with them on specific

theories if I 'd known we were dealing with the hydrology

within that lower mine. And, again, that wasn't

not iced.

So in sunmary, we believe you initially linited the

field of inquiry by the terms of your own notice, bY the

7
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stipulations of counsel, by the board chairman and the

board's statement at the beginning of the hearing as to

what we were going to consider, and by the terms of the

order i tsel f .

The problem is that in this order you've etone beyond

that,  entered the f ie ld you l imited, used evidence' that

you ruled is irrelevant, and affected the subject matter

that's more properly a part of a pending proceeding in

the case in the renewal of the lower mine. .We dontt

believe you have the jurisdiction to do that, and hle

would be horribly prejudiced if you do. Thank you.

MR. LAIIRISKf : Thank you.

l[R. SMITH: Mr. Chairman, if I could just add just

br ief ly to Mr.  Appelts comments.  What wetre here for

today is,  I  th ink,  where we made i t  fa i r ly c learr  w€'re

not here asking to re-open and re-hear this whole

thing. Sure it 's a reguest for a re-hearing

modification. We believe there just needs to be a

modif icat ion of  the boardts rul ing.

I guess we understand that where the boardts coming

from in the ruling. We certainly believe that there was

a broader scope that needed to be looked dt, and we've

Iost on that issue. And we understand that. Wetre not

here to try to re-open everything, other than the fact

just to make corrections in the ruling that hle think are

I
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necessary because of the jurisdictional l imits the board

has placed on i tsel f .

As Mr. Appel stated, throughout the hearing there

was guestions and concerns by the board about the scope

of its jurisdiction in this matter. And those were

raised and we argued what we believed the scope of

jurisdiction !ras, and what should be looked at. But

ult imately it 's for this board to determine what its

jur isdict ion is.  And the boardts made that

determination, and we can certainly l ive with that and

understand that ruling.

What hre cantt live with and understand is once that

jur isdict ional  determinat ion is made, i t 's  for the board

then to go beyond its own determination of its

jurisdiction, and make findings outside of that, what it

perceives to be i ts jur isdict ion. I t 's  somewhat of  a

technical matter, but I think a very important matter.

Threshold determination of any board or court is to

determine what its jurisdiction is, what things are

properly before it that it can rule on.

The board's made that determination. We understand

that,  and l ike f  saidr w€ can l ive with that.  Thatts

your job as the board is to make that threshold initial

determination. However, once that determination is

made, matters that faIl outside of what you determine to
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be your jurisdiction, are not properly included as part

of your ruling to make factual findings. The reason it

is,  is i f  you don,t  have jur isdict ion, you have no basis

to malce any further findings other than, we don.tt have

j  ur isdict ion .

So we have pointed out certain portions of the

memorandum that we beiieve fall outside of the

self-determined jurisdiction of this board. I just

point out the board,,s ruling. The board, therefore,

does not believe it is relevant to consider the

hydrologic impacts of existing rnining in the permit

area. That 's the determinat ion that 's made, Yet then

the ruling gtoes on to make factual findings in that

a rea .

And I guess it 's our bottom-line posit ion on this

thing, and we think itts well supported by the case law

support provided in our brief and in the rules of this

board, is that once that jurisdictional ruling is made,

everything that faIls outside of the jurisdiction, that

you determine falls outside of your jurisdiction for

that hearing, becomes irrelevant and should not be

included in your f indings of facts or conclusions of

Iaw.

And so what wetre here for todalz is sinply to ask

that you modify your f indings of fact and conclusions of

10
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Iaw. That those matters that were outside of the issues

that you believe were properly before you and which you

had jurisdiction to rule be deleted from that ruling.

And as Mr. Appel said, there are othe.r gpportunities. for

us to have the review of those things, and when it 's

properly before the board, uret I I  raise those.

What we don' t  want to be is in a posi t ion, which we

think is an error of law, is to both say, W€ don't have

jur isdict ion.to rule on this,  but by the way, here's our

rul ing on this.  And that 's,  you know, in a nutshel l '

that 's our posi t ion. And thatts what wetre here for to

ask today, to save everyone time and effort and clarify,

and bring your ruling within the jurisdiction that

youtve determined. Thank you, Mr. Chairman.

l[R. LAURISKI: Thank you. Before you start, Mr.

Mitchel l ,  I  have a quest ion just  so I tm clear and

hopefully that this makes it very clear to the board. I

have a question in that we,re here to talk about seeking

the board to modify its order. As I understand, You're

asking the board to nodify its order to consider only

evidence thatts relevant to mining of the tank seam.

lllR. APPEL: That t s correct.
J

l[R. LAURISKI : Okay. The next question is , is what

purpose then would we gain from a re-hearing? What

would you intend to do by re-hear:ing this matter?

1 1
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That's part of your request here now.

I[R. APPEL: The

point out to you the

deleted and excised

request for re-hearing is to sinply

paragraphs that we think should be

from your order.

MR. LAIIRISKI: Okay. All r ight. Okay. Thank you.

Mr .  Mi tche l l?

IltR . MITCHELL: Mr. Chairman, members of the board, f

think we can all agree on one thing, that had this been

the posit ion of the petit ioners to begin with, w€ would

have been here considerably less time when we last

considered this matter. My recollection, and I have

seen nothing in the pleadings from my review of the

record to convince me otherwise, is that the only

stipulation that eventually was reached by counsel, or

agreement was reached by counsel in those long hours'

was that there was apparently no water in the tank seam,

and any appreciable amount that could be impacted. And

had indeed that stipulation been before the board, and

this posit ion of the petit ioners' been before the board,

I would submit the entire hearing would have taken place

in under ten minutes. But that was not the positioll.

And I  st i l l  don' t  th ink i t 's  the posi t ion of  the

pet i t ioners.

The position of the petitioners is they have a

theory of the case, and their theory of the case makes

L2
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relevant the dewatering of the Blind Canyon seam. They

said not once, but numerous points, every time there was

an objection raised by either Co-Opts counsel or myself,

or a guestion raised by the board as to why we were

talking about the Blind Canyon seam, that the basis, the

theory of the damage tfrit they would suffer because of

mining in the tank seam would be that the B1ind Canyon

seam would, continue to be dewatered. And all of the

evidence that they put otr, their expert testimony was

directed not at the tank seam, it was directed at

dewatering in the Blind Canyon seam.

Two points I hope you remember from that hearing.

One was, when that was stated about as clearly as could

possibly be stated by Mr. Srnith, which I 've quoted in ny

response of pleading, I remember Chairman Lauriski

saying, I understand..

The other point I hope you will recall is that the

consistent posit ion of the division and Co-op, You may

recall, the division, in reliance upon what it thought

was the narrow issue, did not intend to put on any

testimony about the Blind Canyon seam. We asked for a

recess where we tried to f igure out, because we couldn't

get any stipulation or clear evidentiary ruling at the

timer ds to whether information concerning the Blind

Canyon seam was going to be relevant.

13
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Indeed, the boardts ruling was, w€ wil l  only not

consider that evidence related to the Blind Canyon seamt

that's not relevant to the activit ies in the tank seam.

Now, the board has issued an order directly related !o.

the plaintiffs' petit ioners' theory of the case which

is, if rnining takes place in the tank steam, the Blind

Canyon seam will continued to be dewatered.

If you, now at this point, determine that the

petit ioners should change their theory of the case,

should throw out a}l evidence relevant to the theory of

their case, f think you do a disservice to yourselves

and to the resources of everyone involved in this

matter.

The narrow issue in front of you is, do you have

jurisdiction to consider the facts that were in front of

you concerning dewatering of the mine seam, of the Blind

Canyon seam, while nining continues in the tank seam?

That was their theory, they asked to put it oD, you

allowed them to put it oDr we ended up responding to it '

and you have a ruling which is clearly within your

subject matter jurisdiction to the extent that

dewatering of the Blind Canyon seam is not relevant to

nining in the tank seam. Then I think your order

adequately takes care of that. The reach of your order

only gtoes as far as their reguested relief and their

L 4
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theory of the case. .

Your order, I believe, is well within your

jurisdiction. You certainly had the basis in front of

you to make findings of f,act given that your rgcord

totally supports your decision. And the creation of

that record was not of your own naking. The creation of

that record was put before you by the parties based upon

the plaint i f fs '  theory of  the case, which the ptaint i f fs

apparently, f think one has -to concede, are entit led to

their theory of the case. Thank you.

trllR. LAURISKI : Thank you. Mr. Hansen?

MR. HANSEN: I agree with most of what Mr. Mitchell

has stated. I have a couple of differing views on some

of the matters. The way I view this case, the

respondents proceeded forward on turo different

theor ies.  The f i rst  theory,  ds Mr.  Mitchel l  said,  that

mining the tank seam would allow Co-Op Mining to

continue to mine in the Big Bear seam. That their

springs were being impacted by that mining activity in

Big Bear, and allowing the niningr of the tank seam would

continue to a1low that activity to take place, which

itself was the irnpact that they were objecting to.

They also proceeded forward on a second theory

which was that rnining of the tank seam would itself

impact their springs. And they presented their evidence

15
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on that case. A good part of that evidence was that

nining the tank seam would allow contaminants to be

introduced into the aquifer, that those contaminants

would eventually migrate into the Big Bear seam, and

from there would irnpact their springs.

And so they were proceeding on two different

theories of the case. And as I read the Courtts ruling

on the relevance of the evidenc€, the way I see it, the

Courtr or the board, ruled that the evidence was not

relevant under the first theory of the case, because

Co-op Mine would be allowed to continue rnining the Big

Bear seam in any event-. But that that evidence was

relevant on the issue of whether the nining of the tank

seam itself would directly impact their springs.

There was evidence presented on that issue. Their

own expert testified that the mining of the tank seam

would alIow contaminants to be introduced into the

aquifer, that those contaminants would migrate or dip

down into the current workings in Big Bear, and from

there into their springs.

Co-Op Mine presented evidence showing that that was

not the case. If even if accepting the respondentst

argrument, and in light of the board's ruling on the

relevance of that evidence, that evidence is not

relevant to prove the first theory. It is relevant to

16
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prove or disprove the second theory. And f believe the

board so found and rnade its findings based on that

po in t .

The respondents have said that had they understood

what was really going on in the hearing, they would have

presented their  case much di f ferent ly.  Speci f ical ly,

Mr. Appel said that he would have cross-examined Co-Op

Mine's witnesses much di f ferent ly.  I  personal ly don' t  '

find that argument to be too credible. The respondents
i

had every possible incentive to discredit Co-op Minets

experts every way they could, and to present as much

evidence as they had on the case. There was an

exhausting amount of evidence presented.

Aside from the general statement that was made by

Mr. Appel, the respondents haven t t even sugltested, much

less proffered, what bvidence would be different had

they proceeded in the manner that they suggest' or how

that evidence may have changed the boardts findings or

ru l ings.

I 've raised some waiver and estoppel arguments in my

brief. f believe those issues have been adeguately

briefed, and dontt intend to go over them at this

point. I would point out, again, the central point that

I raised in my brief, which is that the board is

reguired by law to make findings of fact and conclusions

L7
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of law adeguate to support their decisions. And Itve

cited the case law thatts put on this record, Adams

versus Board of Review , 82L Pacific 2d L, which outl ines

w\at an administrative board's obligati.ons arg regarding

the making of f indings of facts. And the board not only

has the right, i t has the obligation to make subsidiary

f indings in suff ic ient detai i  that the cr i t ical ,

subordinate, factual issues are highlighted, and

resolved in such a fashion as to demonstrate that there
. ;

is a logical  and legal  basis for the ul t imate

conc lus ions.

I would submit that that is exactly what the board

has done here; that those findings are relevant to the

respondentst second theory of the case as f have

out l ined; that they're ent i rely within the board's

jurisdiction to make those findings and the board's

order should stand as it now exists. Thank you.

ll[R. LAURISKI : Thank you, Mr.. Hansen. Any response

gentlemen?

l1[R . APPEL: Yes . Thank you. I tm somewhat

confused. WeIl ,  I  gruess I tm not confused, because

there's a possibil i ty that something can come from the

prior ord,er that wasn't intended. Let me guote you Mr.

Mitchell 's view about the jurisdiction of what we were

considering.

1 8
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Consequently, the narrow issue in front of the board

today is whether or not the information is relevant to

new activity in the tank seam. I would submit that if

the evidence reflects upon existing rnining within the

existing perrnit, within the existing coal seam, that the

evidence is not relevant unless it can be shown the

nining in the tank seam wil l change. Not just that we

have opinions about the tank seam based upon what

occurred in existing rnining of the lower seam, but that

mining in the tank seam wil l make a difference in the

effect on that interest. otherwise, the objection

really goes to the existing permit. And thatts not what

this thing has been noticed up about, which concerns the

interrelationship between evidence on the Blind Canyon

seam in the lovrer stratigraphy, and the mining in the

tank seam. What the case was about at that time, were

impacts created on our springs by the tank seam, which

the board, has determined did not exist. That reguired

some findings which have gone far beyond that. ,

Continuing with Mr. Mitchell, on page L4, Otherwise

we're re-opening the issue of whether or not the permit

should have been renewed for existing nining within the

existing seam. Well, we were told we werentt going to

do that.  We agreed we wouldntt  do that,  and I t l I  te l l

you where we said that.
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The board, after hearing these arglumentsr quoting

Mr. Lauriski, Given the motion and the board's orderr w€

find the timeliness motion to be granted basically.

Thereby that resolves the issue of collateral estoppel.

However, I want to point out in the boardts

deliberations that the issue before us today relates to

the signif icant revision of the mi-ning perrnit issue to

Co-op in early July of this year. And the board in its

deliberations determined that we would only consider

evidence as it relates to the impact of the rnining of

the tank seam.

However, if the petitioners needed to lay foundation

by raising issues that related to current mining and the

negative impacts, they can show that relationship as it

existsr ds it rnight impact the tank seam. Just for the

record, I want to read in how this was noticed so that

everybody understands the framework for which we'II

conduct this hearing. The purpose for this proceeding

wiII be for the board to consider the objection of the

petit ioner to the division for the determination of

approving all rnining companiest signif icant revision to

extend its rnining operations in the tanl<, seam. That is

also what appears in the petitioners t rnotion for this

hearing. And so thatts how wetre going to conduct the

hearing, by narrowing that focus as it relates to the

20
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tank seam and impacted mining on the tank seam, okay?

At that pointr w€ nrent around and it came back to me

and I stated, Thank you. I think it, is important to

create the context ,to review this particular issue. And .

I think the board did fairly resolve the procedural

issue. We weren't arguing with you about that at that

point. We suggested to you that it might get largrer.

You told us it would not. This was early on in the

hearing before a witness was cal led. Our f ie ld was

limited. Our case was constrained. What this is about

today, is the case we were allowed to present. There

were objections all the way through the

cross-examination concerning the relevancy. I remember

Mr. Lauriski stating to n€r How does this relate to the

tank seam? And I told him that it would. Throughout

this, our entire presentation was l imited, and we agreed

to that l imitation up front.

To suggest that wetre adjudicating on finding facts

and conclusions concerning the lower stratigraphy simply

isntt  fa ir .  We haventt  had our day before you on that.  
"

And I really don't care how Mr. Hansen views the next

hearing, besause I can teII you, and I have told You,

that it would be entirely different. You wil l  have

additional evidence. There are other witnesses we would

call, because it was sirnply background and contextual.
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We used their witnesses. I{e used one of ours. Itts a

different issue and it,s a different set of facts of

whatts coming in a matter of months on the renewals.

. And wetre entit led to present our case on that.

The problem we have with the order is it constrains

us and could be used against Lls. And it was beyond the

jurisdiction of what you had .

In sunmary, it was about the tank seam and its

impacts on us. ft wasn't about the Blind Canyon seam.

It wasntt about how water moves through the Blind Canyon

seam, Thatts not cr i t ical  to your f indings.

Now, the cases. lv1r.  Hansen ci tes,  says that cr i t ical

subordinate factual issues can be used. These arentt

crit ical to the tank seam. All you need to know is

where the vrater goes through the tank seam and if it

hurts. The context we presented it in was because there

was an artif icial connection created by Co-op, the ramp'

which then turned into a shaft. They're taking the coal

out the lower seam. That's the tie between those two

seams. That 's the only t ie.  Perhaps thatts the basis

of confusion that relates to the two because they're

taking the coal out.

Therefore, one of the issues became, will any water

move down that artif icial connection? We've talked

about that. Youtve resolved that against us. We can

22
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Iive with that. If there are any guestions, I 'd be

happy to answer them.

l[R. LAIIRISKI:- Okay. Thank you, Mt. Appe1.

I,{R,. CHRISTENSEN: I have a questioD.., Just a moment

ago, Mr. Smith I think it was, says that you were not

asking for a re-hearing, but a modification of the order

r r a . Athat was published; is that correct?

l4R. SMITH: Werre not asking to re-hear this issue.

What we're asking is to modify the order. Now, if you

need a hearing for ,r=' to point out what we think we have

in our briefs pointed out, the facts that we believe

should be deleted, we're happy to come and present

that.  But thatts al l  wetre try ing to present.  Wetre

not trying to re-open the whole issue. Thatts correct.

I{R. CHRISTENSEN: That t s where I got confused,

because Mr. Appel was just tatking about a re-hearing.

tr[R. APPEL: What I'm speaking about is that the

renewal of the pernit for the Blind Canyon seam is

upcoming several months in the future, I believe.

That t s the tine urhen that ought to be done. That t s when

wet l l  p resent  our  case on that ,  But r  [o .  I tm sor ry  i f

f tve confused you. The only thing we're asking for is

modifications of your order. To the extent we could

assist you with a hearing, we'd be happy to do that.

Itm sorry for the confusion.
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It[R. LAURISKI: ]Ir. Smith?

l[R. SMITH: Thank you, Mr.. Chairman. I would submit

to this board that whatever theories we have are

irrelevant. That this board determines the jurisdiction

and this board has determined the jurisdiction. The

arguments of the division and Co-Op regarding what our

theories are really have no relevance once you rule on

your jurisdiction of what you are going to look EIt, and

you made that rul ing. That 's in points 4 and 6, in

conclusions 4 and 6. And if I can just read from the

rul ing of  th is board, and that sets the jur isdict ion'

not what f may argue or not what theories I may have.

What sets the jurisdiction of the board is the board

i t se l f .

And in conclusion of law number 4 in your ruling,

Co-op's application for signif icant perrnit revision

involved only a proposal to mine the tank seam. Co-Opts

current operations in the Blind Canyon seam are

authorized under the terms of Co-op's existing permit,

which has not been challenged in this proceeding.

Youtve ruled on your jur isdict ion. And al l  wetre

saying is make the rest of your ruling consistent with

your jur isdict ional  rul ing. Thatts al l  we ask. Thatts

all we ask for. The case law we pointed out, I think is

very clear, that once you make a jurisdictional ruling,

24
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only matters within the jurisdiction of the board can be

part of that ruling.

once something is determined to be outside of your

jgrisdiction by you, that's the last ruling you can make

on that issue because itrs outside of your

jur isdict ion. You dontt  have jur isdict ion to make

future rul ings, and thatts what wetre concerned about.

You know, obviously we thought other things were

irnportant at the hearing and we tried to bring those in

in the context that Mr. Appel said. But that's not

relevant.  Whatts relevant is youtve made a rul ing on

jurisdiction. We're just asking that you make the rest

of your ruling consistent with your jurisdictional

ru l ing.

And what wetve argued and what our theories were

have no relevance to this. The only thing that's

relevant is you've ruled on jur isdict ion. We're here

saying, W€'re wi l l ing to l ive by that rul ing. We have

to l ive by i t ,  unless we appeal i t .  We're not

interested in appealing that ruling of jurisdiction. We

see the points you've made and thatts the rul ing. Wetre

here saying, That 's f ine. Let 's just  make everything

else in the conclusions and findings consistent with

your jurisdictional ruling. And that's the law on that

matter, and matters outside of your jurisdiction are not

25
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appropriate to be determined, either factually or

legally by this board once you've said that they're

outside of your jurisdiction. You've made that ruling

and we just ask that you make it consistent. Thank you ,

Mr.  Chairman.

l l lR. LAIIRISKI: Thank you, Mr. Smith. The board wil l

recess now, and wet l l  begin our del iberat ions. r f  i t

looks l ike we're going to be delayed, I ' I I  come out and

let  you know. I f  not,  wet l l  t ry to get back to you with

an answer here shortly.

(A short break was taken. )

l l [R. LAURISKI: Okay. Wetre going back on the

record. The board has considered the petit ionerst

reguests and have considered the ar€tuments, and the

board has reached a najority opinion to deny the

petit ioners' request f or re-hearing and rnodif ication in

this matter. And with that, w€'11 turn our attention to

the next issue . Thank you, grentlemen.

l[R. MfTCHELL: Will there be an order prepared?

MR. LAURfSKf:  Yes. I ' I I  ask the boardts counsel to

prepare an order.

(Whereupon the matter was concluded. )
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